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Division of LegalCounsel
1021 North GrandAvenue,East
P.O. Box 19276
Springfield, IL 62794-9276

PLEASE TAKE NOTICEthat I havetoday filed with theoffice of the Clerk of

the Pollution Control BoardaPetitionfor Reviewof FinalAgencyLeaking

UndergroundStorageTankDecision,a copyof which is herewithserveduponyou.

RobertE. Shaw
ILARDC No. 03123632
Curtis W. Martin
IL ARDC No. 06201592
SHAW & MARTIN, P.C.
Attorneysat Law
123 S. 10th Street,Suite302
P.O. Box 1789
Mt. Vernon,Illinois 62864
Telephone(618) 244-1788

BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

vs.



RECF~IVE~CLERK’S OF~F

BEFORE THE POLLUTION CONTROL BOARD FEB 16 2~5
OF THE STATE OF ILLINOIS STATE OF lLtw~ ~S

PoHut~onContro’ ~ard
MIDWEST PETROLEUM COMPANY, )

Petitioner, )

vs. ) PCB No. 05-
) (USTAppeal)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

PETITION FOR REVIEW OF FINAL AGENCY
LEAKING UNDERGROUND STORAGE TANK DECISION

NOW COMESthe Petitioner,Midwest PetroleumCompany,(“Midwest”), by

oneof its attorneys,Curtis W. Martin of Shaw& Martin, P.C.,and,pursuantto

Sections57.7(c)(4)(D)and40 of the Illinois EnvironmentalProtectionAct (415 ILCS

5/57.7(c)(4)(D)and 40)and 35 Ill. Adm. Code105.400-412,herebyrequeststhat the

Illinois Pollution ControlBoard (“Board”) reviewthefinal decisionof the Illinois

EnvironmentalProtectionAgency (“Agency”) in theabovecause,andin support

thereof,Midwestrespectfullystatesasfollows:

1. OnJanuary11, 2005, theAgencyissueda final decisionwhich was

receivedby Midwest on January17, 2005, a copy ofwhich is attachedheretoas

Exhibit A.

2. The basisfor Midwest’s appealis asfollows:

TheAgency’sJanuary11, 2005letter addressedanApplication for

Paymentfrom Midwest, through its consultant,UnitedScienceIndustries,Inc.

(“USI”), datedSeptember14, 2004coveringtheperiodfrom May 1, 2000 to August



21, 2004requestingpaymentof $68,709.09.TheAgency deducteda total of

$27,089.04andindicatedavoucherfor $41,620.05would bepreparedfor

submissionto the Comptroller’sOffice for payment. Midwest doesnotcontestthe

Agency’sdeductionof $2,187.04for coststhat theAgency claimslackssupporting

documentation.Midwest doescontestthe remaining$24,902.00in deductions.

The first deductionMidwest contestsis for $1,596.25for what the

Agencydescribesas“indirect correctiveactioncosts”for personnel,materials,

service,or equipmentchargedasdirectcorrectiveactioncosts. It appearsthe

Agency’spositionis that reimbursementis not availablefor “communications

betweenconsultantandclient or consultantandtheIllinois EPA.” First, this

deductionis not baseduponanyspecificallyapplicablestatuteorregulation.

Second,this deductionis not basedupon anypastpracticeby theAgency. Third,

the assertionby theAgencythat thesecommunicationactivities are“indirect

correctiveactioncosts” implies that theyarenot associatedwith compliancewith

the provisionsofSections57.2, 57.6, and57.7ofthe Illinois Environmental

ProtectionAct (“Act”), 415 ILCS 5/57.2, 57.6and57.7, or 35 Ill. Adm. Code732.103.

Noneofthesestatutesor the regulationspecificallyaddresssuchcommunication

activities as“indirect correctiveactioncosts”not subjectto reimbursement.

35 Ill. Adm. Code732.605(a)in particularsetsforth the corrective

action activitiescoststhat areeligible for paymentfrom the UST Fund,which

includecostsassociatedwith engineeringoversightservices,remedialinvestigation

anddesign,engineeringcostsassociatedwith seekingreimbursementfrom the UST



Fundincluding,but not limited to, completionof applicationsfor payment,

obtainingeligibility and deductibilitydeterminationsfrom the Office of the State

FireMarshallor theAgency,preparationof site classificationplansandassociated

budgets,site classificationreports,groundwatermonitoringplans andassociated

budgets,groundwatermonitoringcompletionreports,high priority correctiveaction

plansandassociatedbudgets,andhighpriority correctiveactioncompletionreports

just to namea few. Thesewerethe typesof activitiesperformedby USI on

Midwest’sbehalf. Further, Section57.7(f) requiresall investigations,plansand

reportsto beconductedor preparedby licensedprofessionalengineers,yet this

samesectionplacesthe responsibilityfor suchwork directly upontheowneror

operator.

Thus, communicationsbetweenthe consultantandthe client or the

consultantandtheAgencyby telephone,e-mails,correspondence,andanyother

meansareabsolutelyessentialanddirectly relateto the necessarycorrectiveaction

activities. As such,thesecostsarenecessaryin orderto complywith Sections57.6

and 57.7of theAct and35 Ill. Adm. Code732.103 andarethereforeeligible for

paymentfrom the UST Fund. Furthermore,within this particularproject, the

Agencyhasapprovedthe reimbursementof the sametype of costsassociatedwith

client correspondenceby its letterdatedAugust21, 2003. For all theforegoing

reasons,the $1,596.25deductionby the Agencyis without merit, is arbitrary and

capricious,andsubjectto reversal.



ThenextAgency deductionMidwest challengesis the $23,049.50

deductionfor costsassociatedwith a non-approvedbudget. ~though theAgency

refersto the denialof two budgetsdatedSeptember23, 2002 andMay 2, 2003, the

verycoststheAgencydeductsby this January11, 2005 letter arethecosts

associatedwith work performedand documentedin SectionD-1 of the Corrective

Action Plan andassociatedBudgetdatedJuly, 2004which were approvedby

Agencyletter datedSeptember1, 2004. Therefore,theAgency’srelianceupon35

Ill. Adm. Code732.601(f)is wholly without merit, andis arbitrary andcapricious

andshouldbereversed.

The final Agency deductionchallengedby Midwest is for $256.25in

costsassociatedwith “duplicate billings” andlackof supportingdocumentation.

Accordingto Midwest’s records,thesecostsarereflectedin USI Invoice#18-8469for

preparationofUST paperwork,correctiveactionplanpreparationandproject

administrationbetweenAugust 1, 2001andAugust 31, 2001. No duplicationof

paymenthasbeenrequestedandthesecostswere not coveredin theAgency letter

datedAugust21, 2003 ascontendedby theAgency. Thesecostsaretherefore

subjectto reimbursementfrom theUST Fundandthe Agency’sdecisionin this

regardshouldbereversed.

WHEREFORE,Petitioner,Midwest PetroleumCompany,praysthat the

Agency’sdecisionof January11, 2005,exceptfor thedeductionof $2,187.04,be

reversed,that its requestfor paymentbe approvedasreasonable,justifiable,

necessary,consistentwith generallyacceptedengineeringpractices,andeligible for



reimbursementfrom the UST Fundandthat Petitionerrecoverits attorney’sfees

andcostsincurredhereinpursuantto 415 ILCS 5/57.8(1)and35 Ill. Adm. Code

732.606(g).

Respectfullysubmitted,

SHAW & MARTIN, P.C.

RobertE. Shaw
IL ARDC No. 03123632
Curtis W. Martin
IL ARDC No. 06201592
SHAW & MARTIN, P.C.
Attorneysat Law
123 5. 10th Street,Suite 302
P.O. Box 1789
Mt. Vernon,Illinois 62864
Telephone(618) 244-1788

By
orneyfor

Midwest ~
Petitioner



ILLINOIS ENV1RONME~JTALPROTECTION AGENCY
1021 N0RFH G~NoAVENUE EAST, P.O. Box 19276, Sp C~I~LP,ILLiNOIS 62794-9276, 2) 7-~’8-3397

JAMES R. THOMPSOr’I CENTER, 100 WEST RANDOLPH, SUfTE 1 1-300, CHICAGO, IL 60601, 312-814- 26
RoD R. BLACOJEVLCJ-L, GOVERNOR RENES CIPRI~~NO,D1RECTOR

217/782-6762

JAN 1 1 2~Q5

Midwest PetroleumCompany
Atm: Mike McNutt
?ostOmceBox 3765
Evansville,Indiana 47736

Re: LPC #1~31255004-- St. Clair County
ShilohlWeiEnterprises
529 MapleStreet
LUST IncidentNo. 982804
LUST FISCAL FILE

DearMr.McNult:

The Illinois EnvironmentalProtectionAgencyhascompletedthereviewof yourap
paymentfrom ~ UndergroundStorageTankFundfor theabove-referencedLUS1F
pursuantto Sectin57.8(a)oftheIllinois EnvironmentalProtectionAct (Act), and
Code732, SubpartF. This informationis datedSeptember14, 2004andwasreceiv
Agencyon September15, 2004. Theapplicationforpaymentcoverstheperiodfr~
2000to August21, 2004. The amountrequestedTs $68,709.09.

Thedeductibleamountfor this claim is $10,000.00,which waspreviouslydeducted
InvoiceVoucherdatedFebruary16, 2000. Listed in AttachmentA arethe costswhi
beingpaidandth~reasonsthesecostsarenot beingpaid.

On September15, 2004,the Agencyreceivedyourcompleteapplicationforpaym~r1’
claim. As aresultoftheAgency’sreviewof this applicationfor payment,a voucher
$41,620.05will bepreparedfor submissionto theComptroller’sOffice for paymer~t
becomeavailablebaseduponthe datetheAgencyreceivedyourcompleter~questfo
this applicationfcr payment. Subsequentapplicationsforpaymentthat havebeen/ar
wifl beprocessedbasedupon thedatecompletesubsequentapplicationfor payment
receivedby theAgency. This constitutestheAgency’s final actionwith regardto
application(s)for payment.

An undergroundstoragetankowneror operatormayappealthis final decisionto th~
Pollution Control Board(Board)pursuantto Section57.8(i) andSection40 ofthe
petitionfor a hearingwithin 35 daysafterthedateofissuanceofthefinal decision.

Ro~r~Ro— 4302 No~’ThMain Slreet. Ro~kford.IL 61103 —(819) 9~7-7760 • D~PLMNg~— 9511 W. Harrison SL Ce~PLoines, rLô(b0
— 595 South S~ie.~Igin. IL 60123 — (347) 608•31 31 ‘ PLCRIc — 5415 N. U iv~rscySi., Peori3, L~ ~16)4 — (309) ~

B~i~~jc, ~ — 7620 N, University St., Peori~,IL 61614— (309) 6’~3-5462 • Cr1’v~ii’Aiur~— 2125 South First Street, C)~mpaign~1
SINc.rI~U~— 4900 S. Ssth Street Rc.. Spr~r~0e(o.(L. 62706 — 2)7 7~6.6092 • CcDwN~Vlu.r— 2009 M~USIrt~’t.Cc ir~sviI(o.IL
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35-dayperiodmaybeextendedfor aperiodof timenot to exceed90 daysby written
theowneroroperatorandtheIllinois EPAwithin theinitial 35-dayappealperiod. 1:
applicantwishes1.0 receivea 90-dayextension,awrittenrequestthatincludesastare
datethe final decisionwasreceived,alongwith a copyofthis decision,mustbe sex~iz
Illinois EPAasscart aspossible.

Forinformationrc~gardingthe filing ~f an appeal,pleasecontact:

Dorothy Gunn,Clerk
Illinois Pollution ControlBoard
StateofIllinois Center
100 WestRandolph,Suite 11-500
Chicago,Illinois 60601
312/814-3620

For informationregardingthe filing ofart extension,pleasecontact:

Illinois EnvironmentalProtectionAgency
Division ofLegalCounsel
1021 North GrandAvenueEast
Sp:ringfleld,Illinois 62794-9276
217/782-5544

If you haveany q tiestlonsor require furtherassistance,pleasecontact Mindy
Harry ChappePsstaffat 217/782-6762.

noticefran.
the
nentof the
;o the

~lerof

6. Oakley,Manager
LUST ClaimsUnit
Planning& Report.ngSection
BureauofLand

DEO:NM:ct\0503593.doc

cc; United ScieiceIndustries



AttachmentA
TechnicalDeductions

Re: LPC’ #l63125~004— St. Clair County
Shiloh/WeiEi~terprises I

529 MapleStri~et
LUST Inciden;:No, 982804
LUST FiscalFile

Citations in this attachmentarefrom and theEnvironirientalProtectionAct (Act), asan~édedby
PublicAct 92-0554or June24, 2002,and 35 Illinois AdministrativeCode (35 III. Adni ode).

Item # DescriptionofDeductions

52,187.04, deductionfor coststhat lacksupportingdocumentation(35III. M ~.Code
732606(gg)).Sincethereis no supportingdocumentationofcosts,theI11ino~s~EPA
cannotdeterminethat costswerenot usedfor activities in excessof thoseneclel to
meetthe minimumrequirementsofTitle XVI oftheAct (Section57.5(a)ofth Act
and35 lU. Adm. Code732.606(o)).

S1.596.25,deductionfor indirectcorrectiveactioncostsfor personnel,materi~
service,or equipmentchargedasdirectcosts(35 Ill. Adm. Code732.606(v)))
addition.thesecostsarenot correCt1veactioncosts. ‘Correcnveaction”meansin
activity asso’~iaiedwith compliancewith theprovisionsofSections57.6 ai~d..~ 7 of
theAct (Section57.2 oftheAct and35 Ill. Adrn. Code732.103).Oneofthe
eligibility requirementsfor accessingtheFundis that costsareassociatedwith
“corrective a:tion” (Section.57.9~a)(7)oftheAct), TheIllinois EPA LUST F~.td d~ès
not reiniburs~for conhlnunicatio?Jsbetweenconsultantandclient orconsultanf. d the
Illinois EPA. I

523,049.50,deductionfor costsassociatedwith a non-approvedbudget(35 1ll~ dm.
Code732.601(f)). The illinois EPA deniedtwo (2) budgetswith which these~ ts are
associatedwith datedSeptember23,2002andMay 2, 2003. ~,

4. 5256.25, deductionfor costsassociatedwith duplicatebillings. (Section
57.7(c)(4)(C)oftheAct and35 lii. Adm. Code732.606(o)). In addition,thesq sts
lacksupportingdocumentation(35 111. Adrn. Code732.606(gg)).Sincethere~ I

supportingdccumentationofcosts.theIllinois EPA cannotdeterminethat cos~s~ere
not usedfor activitiesin excessofthosenecessaryto meettheminimumrequire ients
ofTitle XVI oft]ie Act (Section57.5(a)oftheAct and35 1]]. Adrn. Code732.~.6(o)).
The Illinois EPAcannotdeterminewhat the costsareassociatedwith considerjn~the
datesthework wasperformed.Th~secostsshould havebeencoveredin theliii ois
EPA letterdatedAugust21, 200’3.

HAC;MW:mw\982804FiscalAttachmentA-4.DOC



CERTIFICATE OF SERVICE

I, theundersignedattorneyat law, herebycertify that on February ,/~‘,

2005, I servedtrue andcorrectcopiesof a Petitionfor Reviewof Final Agency

LeakingUndergroundStorageTankDecision,by placing true andcorrectcopiesin

properlysealedand addressedenvelopesandby depositingsaidsealedenvelopesin

a U.S. mail dropbox locatedwithin Mt. Vernon, Illinois, with sufficient Certified

Mail postageaffixed thereto,uponthefollowing namedpersons:

DorothyM. Gunn,Clerk JohnJ. Kim
Illinois Pollution ControlBoard AssistantCounsel
StateofIllinois Center SpecialAssistantAttorney General
100 WestRandolphStreet Division of LegalCounsel•
Suite11-500 1021 North GrandAvenue, East
Chicago,IL 60601 P.O. Box 19276

Springfield, IL 62794-9276

for
Petitioner, PetroleumCompany


